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RECENT CASE NOTES 803 

law rule wherever possible. But, on the other hand, it has been held, in accord 
with the principal case, that this presumption no longer holds at all. State v. 
Seahorn (1914) 166 N. C. 373, 81 S. E. 687; State v. Hendricks (1884) 32 Kan. 
559, 4 Pac. 1050. It is suggested that this liberal view is sound and in accord 
with the mores of the times. 

Interstate Commerce — Limitation of Liability — Passenger Riding on 
Pass. — The plaintiff sued for damages resulting from injuries received while 
riding in the defendant's train. He had an employee's pass thereon from Toledo 
to Cleveland, which limited the defendant's "liability" for negligence. Desiring 
to go to Pittsburgh, he obtained a pass by way of Ashtabula to Youngstown, and 
the promise of a pass from Youngstown to Pittsburgh. But to save time, he 
used his own pass from Toledo to Cleveland, intending to pay his way on the 
Erie railroad from Cleveland to Youngstown, there get the promised pass, and 
go on to Pittsburgh. He was injured en route from Toledo to Cleveland. The 
plaintiff contended that he was an interstate passenger and that the limitation of 
"liability" in the pass was inoperative by federal law. Held, that he should 
recover, because the defendant was wantonly negligent, with a dictum that he was 
not an interstate passenger. New York Central R. R. Co. v. Mohney (1920) 
40 Sup. Ct. 287. 

Mere intent to export or leave the state does not place an article or person in 
interstate commerce. United States v. Knight Co. (1894) 156 U. S. 1, 15 Sup. 
Ct. 249. Actual motion in transportation seems to be essential. Bennett v. 
American Express Co. (1891) 83 Me. 236, 22 Atl. 159. Transportation to a mere 
entre-pot, where the owner still retains control, is not enough. Cf. Coe v. Errol 
(1885) 116 U. S. 517, 6 Sup. Ct. 47s; contra, cf. Texas & New Orleans R. R. 
Co. v. Sabine Tram Co. (1901) 227 U. S. in, 33 Sup. Ct. 229. The original strict 
rule required a consignment to a carrier for a final or continuous movement. 
Coe v. Errol, supra; cf. (1919) 28 Yale Law Journal, 528 ff. But it was early 
decided that the fact that several independent carriers engaged in the transpor- 
tation was irrelevant. The Daniel Ball (1870, U. S.) 10 Wall. 557; see New 
York ex rel. Pa. Ry. v. Knight (1904) 192 U. S. 21, 27, 24 Sup. Ct. 202, 204. And 
a delay in transit does not necessarily operate to remove the interstate character. 
State v. San Antonio R. (1903) 32 Tex. Civ. App. 58, 73 S. W. 572; cf. Mer- 
chant's Transfer Co. v. Board of Review of City of Des Moines (1905) 128 
Iowa, 732, 105 N. W. 211 (unreasonable delay). Some cases have been controlled 
entirely by the contract of shipment. Gulf, Colorado & Sante Fe Ry. v. Texas 
(1907) 204 U. S. 403, 27 Sup. Ct. 360. Nevertheless, customary use or conduct 
which seems almost relevant, is disregarded. Norfolk & Western R. R. v. Com- 
monwealth of Virginia (1896) 93 Va. 749, 24 S. E. 837. It is submitted that the 
unconscious test is some motion while ready for final transportation, with an 
intention to complete an interstate shipment or journey. The courts are gradu- 
ally recognizing that the actual intent of the shipper or passenger should control. 
Cf. Kelley v. Rhoads (1902) 188 U. S. 1, 23 Sup. Ct. 259; see Western Union v. 
Foster (1918) 247 U. S. 105, 113, 38 Sup. Ct. 438, 439. And any attempt to retain 
the continuous journey, or final movement, test would be inconsistent with the 
cases above. 

Landlord and Tenant — Emblements — Proof of Custom. — One Doom rented 
a farm to the plaintiffs for a term of one year ending January 1, 1918. The 
plaintiffs planted a part of the farm in cotton, but were unable to pick all the 
cotton before the expiration of this lease. In February 1918, one of the plaintiffs 
was still on the place and the defendant, to whom Doom had sold the farm some 
months before, agreed to allow h,im a reasonable time for the removal of the 
cotton still unpicked. The plaintiffs failed to pick the cotton and in March the 
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